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through November 30, 1990. Neither the
post-employment restrictions con-
tained in section 27 as originally en-
acted nor as amended apply to any per-
son during the suspension period. In
addition, these post-employment re-
strictions do not apply on or after De-
cember 1, 1990, to any current or
former Government employee whose
only participation in a procurement oc-
curred during the period from Decem-
ber 1, 1989, through November 30, 1990.

(ii) The suspension of the post-em-
ployment restrictions during the pe-
riod December 1, 1989, through Novem-
ber 30, 1990, does not interrupt the run-
ning of the 2-year period of any post-
employment restriction that attached
to a Government employee who was a
procurement official during the period
July 16, 1989, through November 30,
1989.

(c) Conduct and procurement activities
on or after December 1, 1990—(1) Gratu-
ities, employment discussions, and solicit-
ing, obtaining, or disclosing proprietary or
source selection information. (i) The pro-
hibitions contained in section 27, of the
law as amended, apply on or after De-
cember 1, 1990, to persons who partici-
pate in a procurement on or after that
date, whether as a procurement offi-
cial, a competing contractor, or
through access to information.

(ii) As provided in subdivision
(a)(1)(ii) of this subsection, the prohibi-
tions contained in section 27, of the law
as amended, may also apply to procure-
ment officials, competing contractors,
and other persons who, during the pe-
riod July 16, 1989, through November
30, 1989, were subject to the prohibi-
tions of section 27 as originally en-
acted.

(2) Post-employment restrictions. (i)
Public Law 101–510 continues the sus-
pension of the post-employment re-
strictions contained in subsection 27(f)
of the law as amended through May 31,
1991. Government employees who per-
form procurement official activities
solely during the period December 1,
1990, through May 31, 1991, do not be-
come subject to the post-employment
restrictions contained in subsection
27(f) of the law as amended either dur-
ing or after the suspension period.

(ii) The post-employment restric-
tions of subsection 27(f) of the law as

amended are effective June 1, 1991.
Government employees who perform
procurement official activities on or
after June 1, 1991, are subject to those
restrictions.

(iii) As provided in subdivision
(a)(2)(ii) of this subsection, the post-
employment restrictions contained in
subsection 27(f) of the law as amended
may also apply, on or after June 1, 1991,
to current or former Government em-
ployees who were procurement officials
during the period July 16, 1989, through
November 30, 1989.

(iv) The continued suspension of the
post-employment restrictions does not
interrupt the running of the 2-year pe-
riod of any post-employment restric-
tion that attached to a procurement of-
ficial during the period July 16, 1989,
through November 30, 1989.

[55 FR 49853, Nov. 30, 1990]

3.104–3 Statutory prohibitions and re-
strictions.

As provided in section 27 of the Act,
the following conduct is prohibited:

(a) Prohibited conduct by competing
contractors (subsection 27(a) of the Act).
During the conduct of any Federal
agency procurement of property or
services, no competing contractor or
any officer, employee, representative,
agent, or consultant of any competing
contractor shall knowingly—

(1) Make, directly or indirectly, any
offer or promise of future employment
or business opportunity to, or engage,
directly or indirectly, in any discussion
of future employment or business op-
portunity with, any procurement offi-
cial of such agency, except as provided
in 3.104–6(b);

(2) Offer, give, or promise to offer or
give, directly or indirectly, any money,
gratuity, or other thing of value to any
procurement official of such agency; or

(3) Solicit or obtain, directly or indi-
rectly, from any officer or employee of
such agency, prior to the award of a
contract any proprietary or source se-
lection information regarding such pro-
curement.

(b) Prohibited conduct by procurement
officials (subsection 27(b) of the Act).
During the conduct of any Federal
agency procurement of property or
services, no procurement official of
such agency shall knowingly—
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(1) Solicit or accept, directly or indi-
rectly, any promise of future employ-
ment or business opportunity from, or
engage, directly or indirectly, in any
discussion of future employment or
business opportunity with, any officer,
employee, representative, agent, or
consultant of a competing contractor,
except as provided in 3.104–6(a);

(2) Ask for, demand, exact, solicit,
seek, accept, receive, or agree to re-
ceive, directly or indirectly, any
money, gratuity, or other thing of
value from any officer, employee, rep-
resentative, agent, or consultant of
any competing contractor for such pro-
curement; or

(3) Disclose any proprietary or source
selection information regarding such
procurement directly or indirectly to
any person other than a person author-
ized by the head of such agency or the
contracting officer to receive such in-
formation.

(c) Disclosure to unauthorized persons
(subsection 27(d) of the Act). During the
conduct of any Federal agency procure-
ment of property or services, no person
who is given authorized or unauthor-
ized access to proprietary or source se-
lection information regarding such pro-
curement, shall knowingly disclose
such information, directly or indi-
rectly, to any person other than a per-
son authorized by the head of such
agency or the contracting officer to re-
ceive such information.

(d) Post-employment Restrictions result-
ing from procurement activities of Govern-
ment officers or employees who are or
were procurement officials (subsection
27(f) of the Act; not effective until June 1,
1991). (1) No individual who, while serv-
ing as an officer or employee of the
Government or member of the Armed
Forces, was a procurement official with
respect to a particular procurement
may knowingly—

(i) Participate in any manner, as an
officer, employee, agent, or representa-
tive of a competing contractor, in any
negotiations leading to the award,
modification, or extension of a con-
tract for such procurement; or

(ii) Participate personally and sub-
stantially on behalf of the competing
contractor in the performance of such
contract.

The restrictions in subdivisions (d)(1)(i)
and (d)(1)(ii) of this subsection apply
during the period ending 2 years after
the last date such individual partici-
pated personally and substantially in
the conduct of such procurement or
personally reviewed and approved the
award, modification, or extension of
any contract for such procurement.

(2) This subsection does not apply to
any participation referred to in sub-
divisions (d)(1)(i) and (d)(1)(ii) of this
subsection with respect to a sub-
contractor who is a competing contrac-
tor unless—

(i) The subcontractor is a first or sec-
ond tier subcontractor and the sub-
contract is for an amount that is in ex-
cess of $100,000; or

(ii) The subcontractor significantly
assisted the prime contractor with re-
spect to negotiation of the prime con-
tract; or

(iii) The procurement official in-
volved in the award, modification, or
extension of the prime contract person-
ally directed or recommended the par-
ticular subcontractor to the prime con-
tractor as a source for the subcontract;
or

(iv) The procurement official person-
ally reviewed and approved the award,
modification, or extension of the sub-
contract.

[55 FR 36784, Sept. 6, 1990, as amended at 55
FR 49854, Nov. 30, 1990]

3.104–4 Definitions.

As used in this subsection—
(a) Agency ethics official means the

designated agency ethics official de-
scribed in 5 CFR 2638.201 and any other
person, including deputy ethics offi-
cials described in 5 CFR 2638.204, to
whom authority under 3.104–6(f) and
3.104–8(e) has been delegated by the des-
ignated agency ethics official.

(b)(1) Competing contractor, with re-
spect to any procurement (including
any procurement using procedures
other than competitive procedures) of
property or services means any entity
(such as an individual, partnership,
corporation, educational institution,
nonprofit or not for profit organiza-
tion, or business unit) legally capable
of entering into a contract or sub-
contract in its own name that is, or is
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